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On May 9, 2000, the circuit court of the first circuit
entered a judgnent agai nst Defendant-Appellant Mario Craw ey

(Crawl ey, nicknaned “Quick”)! that convicted himof sexual

! In the record, the attorneys for Defendant-Appellant Mario Craw ey

refer to himas “Marlo Crawl ey,” not “Mario Crawl ey.”
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assault in the second degree? and attenpted sexual assault in the
second degree.® On the sane day, the court entered a judgnent
agai nst Def endant - Appel | ant Habi b Shabazz (Shabazz, nicknaned “T-
Bone”) that convicted himof sexual assault in the second degree.
Crawl ey appeal ed (No. 23575). Shabazz appeal ed (No. 23571). W
consol idated the two appeals for the purpose of issuing a
deci si on.

During his opening statenent at the trial of Crawl ey
and Shabazz, the prosecutor made irrelevant and inflammatory
references to race. Follow ng the opinion of the Hawai‘ Suprene

Court in State v. Rogan, 91 Hawai‘i 405, 984 P.2d 1231 (1999), we

vacate the judgnents and remand for a new trial.

2 Hawaii Revised Statutes (HRS) § 707-731(1)(a) (1993 & Supp. 2001)

provi des that “[a] person commts the offense of sexual assault in the second
degree if: . . . The person knowi ngly subjects another person to an act of
sexual penetration by conpulsion[.]” (Enumeration omtted.) HRS § 707-700
(1993) defines “conpul sion” as “absence of consent, or a threat, express or
implied, that places a person in fear of public humliation, property damage,
or financial loss.” According to HRS § 707-700, "“sexual penetration” means
“vaginal intercourse, anal intercourse, fellatio, cunnilingus, anilingus,

devi ate sexual intercourse, or any intrusion of any part of a person’s body or
of any object into the genital or anal opening of another person’s body; it
occurs upon any penetration, however slight, but em ssion is not required

For purposes of this chapter, each act of sexual penetration shall constitute
a separate offense.”

8 HRS § 705-500(1)(b) (1993) provides that “[a] person is guilty of
an attempt to conmit a crime if the person: . . . . Intentionally engages in
conduct which, under the circumstances as the person believes themto be
constitutes a substantial step in a course of conduct intended to cul mnate in
the person’s comm ssion of the crime.” (Enumeration omtted.)
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I. Background.

On April 14, 1999, the grand jury indicted Craw ey for
one count of sexual assault in the first degree* and two counts
of attenpted sexual assault in the first degree. The grand jury
i ndi cted Shabazz for one count of sexual assault in the first
degree. Each of the other Defendants -- Lloyd Swanson (Swanson),
Harvey Carvis (Carvis),® Janes Shakespeare (Shakespeare) and Meka
Ugoezi (Ugoezi) — was indicted under two counts as an acconplice®
to Crawl ey and Shabazz, respectively, with respect to the offense
of sexual assault in the first degree.

On Novenber 30, 1999, Carvis filed a notion to suppress
the conplaining witness’s (Conplainant) pretrial identification
of him Shakespeare and Ugoezi joined in the notion. 1In his

notion, Carvis alleged that the identification procedures used

4 HRS § 707-730(1)(a) (1993 & Supp. 2001) provides that “[a] person
commts the offense of sexual assault in the first degree if: . . . The person
knowi ngly subjects another person to an act of sexual penetration by strong
compul sion[.]” (Enuneration omtted.) HRS § 707-700 defines “strong
compul sion” as “the use or attempt to use one or more of the following to
overcome a person: (1) A threat, express or implied, that places a person in
fear of bodily injury to the individual or another person, or in fear that the
person or another person will be kidnapped; (2) A dangerous instrument; or (3)
Physical force.”

5 At a pretrial hearing, Defendant Harvey Carvis informed the court
that his name is Carvis Harvey. |In order to maintain consistency in the
transcripts, pleadings, other documents and captioning in this case, we will,
wi t h apol ogies, continue to refer to M. Harvey as “Carvis.”

6 HRS § 702-221(2)(c) (1993) provides that “[a] person is legally
account able for the conduct of another person when: . . . . He is an
accomplice of such other person in the comm ssion of the offense.”
(Enumeration omtted.) HRS § 702-222(1)(b) (1993) provides that “[a] person
is an acconplice of another person in the comm ssion of an offense if: . . .
Wth the intention of prompting or facilitating the comm ssion of the offense
the person: . . . . Aids or agrees or attenmpts to aid the other person in
planning or commtting it[.]” (Enumeration omtted.)
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were “inpermssibly suggestive, inherently unreliable and
conducive to irreparable msidentification[.]”

At the February 2, 2000 hearing on the notion,

Det ective Sheryl Sunia (Detective Sunia), the Honolulu police
detective assigned to the case, testified that shortly after the
i ncident in question, she interviewed Conplai nant at the police
station. The interview was audi ot aped and vi deot aped.
Conpl ai nant told Detective Sunia that six nales were involved in
the incident. Al though Conpl ai nant could provide a limted
description of each suspect, she was unable to identify any of

t he suspects by nanme. She was, however, able to identify Crawl ey
and Shabazz by their nicknanmes. Detective Sunia asked Detective
Mark Wese (Detective Wese) and Oficer Rohn Hamasaki (O ficer
Hamasaki ) about the nanmes behind the nicknames and was able to
construct photo |ineups that included Crawl ey and Shabazz.

Det ective Sunia was not able to get an identification of the

ot her four suspects in this manner.

At one point during the interview, Detective Sunia had
to leave the interview roomfor “maybe four mnutes.” She turned
of f the audiotape as she left. In her absence, Detective Wese
turned off the videotape. Detective Wese and Oficer Hamasak
showed Conpl ai nant a vinyl folder containing color photographs of
possi bl e suspects. “They wanted -- they had information of
possi bl e ot her mal es, photographs of other males who [(sic)]

coul d possibly help identify the additional four nmales.”
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Detective Sunia was surprised to |learn that Detective Wese had
turned off the videotape. At various times during and after
Complainant’s interview with Detective Wese and O ficer
Hamasaki, Conpl ainant was able to identify Carvis, Shakespeare
and Ugoezi .

Det ective Suni a expl ai ned how the vinyl folder of color

phot os cane to be:

When | had informed him[(Officer Hamasaki)] of
the two names [ (“Quick” and “T-Bone”)] and

identification had been made, | had requested if he
had any photos or anything that would link to any type
of prostitution activity. And that’'s what was — he
said he got -- he could give nme sone photos.

It was explained to me that they were menbers of
the Abyss. And my information that was provided to me
that these menmbers of quote, “the Abyss gang,” were
involved in prostitution.

The information provided to Detective Sunia canme from Detective
Wese and O ficer Hamasaki, and fromthe Federal Bureau of
| nvesti gati on.

During Conpl ainant’s testinony at the suppression
hearing, it becane apparent that her account of the
identification procedures differed markedly from Detective
Sunia’s. Mst startling was Conpl ai nant’s cl ear and adamanti ne
deni al that she ever saw the vinyl folder of color photos from
whi ch she had al |l egedly nade identifications.

The court granted the notion to suppress on February
15, 2000. Carvis, Shakespeare and Ugoezi thereupon filed notions

to dism ss the adverse counts of the indictnent with prejudice.



During the hearing on the notions to dismss, the court
conment ed:

And I'lIl be very honest, perfectly honest, | was
rat her appalled and very deeply disturbed by the
process that has unfolded in the suppression hearing.
Deeply, deeply disturbed by the process.

Nonet hel ess, | ooking at all of the evidence

it’s clearly [(sic)] that the identification
procedure, at least as it pertains to these three
def endants, just sinply did not occur, something else
was goi ng on. I don’t know what was going on,
somet hi ng el se occurred. I don’t know what it is,

don’t think anyone knows at this point.
The court dism ssed all counts of the indictnment against Carvis,
Shakespeare and Ugoezi, w thout prejudice.

Jury trial for the remaining Defendants -- Craw ey,
Shabazz and Swanson -- conmenced on February 28, 2000.7 After
the first day of jury selection, the follow ng colloquy occurred

outside of the presence of the jury:

[ CRAWLEY’ S COUNSEL] : For the record, | object
to the venire as constituted. I don’t know the exact
nunber that actually responded to the call for
prospective jurors but there was one Afro-American in
the entire conposition and | don’t believe that that
array is sufficient based on the nature of this case
and the ethnic background of my client. So the record
is clear, the fact that | participated in the voir
dire was not considered to be a waiver of that
obj ecti on.

[ SHABAZZ' S COUNSEL]: Your honor, same
observation. There was only one person that | saw of
Af ro- Ameri can - -

THE COURT: That you determ ned?

[ CRAWLEY' S COUNSEL]: Appeared to be.

[ SHABAZZ' S COUNSEL]: Appeared to be. And
believe the case is --

THE COURT: AlIl right. That's fine. And you
join, you're joining as well, [Swanson’s counsel]?

[ SWANSON' S COUNSEL]: Yes, your honor. And the
record should reflect that all defendants are black

The Honorable Sandra A. Sinmms, judge presiding
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I"mrequesting a mstrial

THE COURT: You'd like a mstrial. Is that a
motion for a mstrial?

[ SWANSON' S COUNSEL]: Yes.

THE COURT: That motion is denied

The prosecutor began his openi ng statenent, thus:

Thank you.

Good afternoon, |adies and gentl emen.

This case is going to be about an attenpt to
gang rape a young |local woman.

The evidence in this case is going to show that
on October 19th, 1998, defendants Craw ey and Shabazz
sexual |y assaulted a young 17-year-old |l ocal woman at
a Wai ki ki hotel room They comm tted these crimes of
sexual assault by knowi ngly subjecting this young
local woman to nultiple acts of sexual penetration and
mul tiple acts of attenpted sexual penetration

The evidence is going to show that they were
able to acconplish this sex assault by using force to
overcome the will of the victimand by using the
presence of four of their friends in the hotel roomto
surround the bed and to create an intim dating
coercive and hostile environment for the victim The
evidence will show t hat defendant Swanson, over there
at the end, was one of those four acconmplices in the
room who was present and participated by helping to
surround the bed and, thus, trapping the victim by
encour agi ng Crawl ey and Shabazz to sexually assault
this young woman, by making intimdating and
threatening remarks to her during this attack

There's going to be several names that you're
going to hear during the course of the trial

The first is [Complainant]. She is the alleged
victimin this case. She's a young | ocal woman born

and raised here in Hawaii. She was 17 years old at
the time of this incident. And today she's 18
You' Il also obviously hear the nanmes of the

def endants, 28-year-old Mario Craw ey, 22-year-old
Habi b Shabazz, and 20-year-old LI oyd Swanson.

(Enmphases supplied.) Later on in his opening statenent, the

prosecut or described the prelude to the alleged sexual assaults:

So at that point she opens the bathroom door and
| ooks out into the room and she sees that there are
six African-Anerican males in the room now. Defendant
Qui ck, T-Bone, Swanson and three other men are in the
room at this point. And at this point, [Conplainant]
starts to think something bad is going to happen. She
begins to feel vulnerable, half naked, and basically
out nunmber ed.

Agai n, she came out of the bathroomto get her
clothes, but instead of giving her her clothes, these




six men surrounded her on the bed in the hotel room
and at that point she knew that something definitely
bad was going to happen to her. She knew that her
life was about to change at that point.

You' |l hear that she was surrounded by six men
who were taller than her, heavier than her, older than
her, and stronger than her. She was basically

out numbered and essentially trapped in that hotel room
with both the front door and the sliding glass room
door cl osed. And she knew, as she’ll tell you, that
there was no way that she was going to physically
overcome six people and physically fight her way out

of that.

(Enphasi s supplied.)
| medi ately after the prosecutor finished his opening

statenent, the follow ng dial ogue took pl ace:

THE COURT: [Crawl ey’s counsel], did you wish to
make an openi ng statement now?

[ SWANSON' S COUNSEL]: | want to make sone
obj ections at the bench, your honor

THE COURT: Okay.

[ CRAWLEY' S COUNSEL]: The answer is yes.

THE COURT: Before we do that, [Crawley’'s
counsel], there’'s sonmething [ Swanson’s counsel] wants
to take up at the bench.

[ CRAWLEY' S COUNSEL]: I'Il be with you

(The followi ng proceedi ngs were held at the
bench:)

THE COURT: M\What’'s the objection?

[ SWANSON' S COUNSEL]:  Your honor, | have two
objections. Actually I'’m making a nmotion for

di smi ssal with prejudice, or an alternative, for a

m strial, and the basis is that [the prosecutor’s]
openi ng statements are racist in nature. He’ s
repeatedly stated that this was a young |ocal woman, a
young | ocal woman. And then he adds to the fire that
now she’s surrounded by six African-American mal es
and, your honor, that’s about as racist as you can
get, pinning [(sic)] a local person against six black

men. He didn’t have to say African-American mal es.
Pretty obvi ous. He didn’t have to say local. \When
she comes, they' |l see. But this reference in opening

statements definitely is racist in nature, and | ask
that you dism ss this case with prejudice or that we
have a m strial.

THE COURT: |s that joined by anyone?

[ CRAWLEY' S COUNSEL] : I just join. No argunent.

[ SHABAZZ' S COUNSEL]: Join the argument.

THE COURT: [M. Prosecutor].

[ PROSECUTOR]: Well, your honor, | think the
evidence will show that she was a young | ocal woman,



17. The jury will obviously see that she is |ocal

born and raised here in Hawaii, so that’'s what the
evi dence is going to show.

As far as the defendants, the evidence will show
that as well.

THE COURT: Well, that’'s kind of —- so if we're
maki ng reference over and over again, it could be
percei ved as being —- sonmeone could see that that's
being a ploy to appeal to that. I mean, obviously

when they see her and they see the defendants, they’'re
what they are, so | think we need to refrain from that
ki nd of argument at this point.

[ CRAWLEY' S COUNSEL]: We're not going to do it
but it's already been done for 40 m nutes.

[ PROSECUTOR]: Well, your honor --

THE COURT: We're not going to hear any nore
argument until closing. Certainly in closing
argument, | don't think that we're going to hear that
approach this way.

[ SWANSON' S COUNSEL]: One nore thing

THE COURT: That request for a mstrial is
deni ed.

In his opening statenent, Crawey’s attorney |imed the

general outline of Crawl ey’ s defense:

October 19th, 1998, [Conplainant] in fact went
to the beach. She’'s there for a period of tine,
and then she | eaves the beach to go to Ala Moana
[ Shoppi ng Center.] .

She takes a bus. She gets off the bus and she’'s
going to take another bus to go around Ala Moana
[ Shoppi ng Center] when a car pulls up. There is no
question that the driver of the car is [Crawl ey]. She
identifies the passenger as being someone named T-

Bone. She never met them before in her life. She
never had a personal relationship with themin her
life, and | prom se you she will say that to you

She, in fact, had never spent time with either man.

W thin moments of [Craw ey] wal king up to her
she decides to kick it. That's a term she knew, which
meant spend time with these two nmen, and it was her
deci sion within seconds to spend the whole day with
them

She gets into the car with these two men with
the intent of spending the day with them Wthin a
period of time after that, she asks them to take her
home to get clean clothes. .o

When they drive her back to where she is
staying, she makes the decision to take a shower in
what ever hotel roomthey’'re in, not to take a shower
where she |lives, and there was no rush. To take a
shower in a hotel room where they’'re staying



The evidence will be she thought it was cool and
it would be cool to take a shower in that room and
spend the day with them And the denmo tape they were
listening to was a group called The Abyss and she told
[Crawl ey] and the other man she wanted to meet sone of
those people who made the deno tape.

In the car the men were smoking marijuanaf.]

The men go down to the Coconut Plaza [Hotel] but
before they do, what you didn’t hear yet was they
stopped off and got sonme whiskey, some Hennessey’s.

[Crawl ey] and [ Compl ai nant] walk into the
Coconut Plaza Hotel alone. The gentlemen she called
T-Bone drove away. They go up to room 402 and they
both go inside. |In fact, [Crawl ey] and [ Conpl ai nant]
were alone in that roomfor a long time. They were
alone in that room for hours.

They had sex together, the evidence will be, and
it was consensual and that’s why she went back into
the bathroom .] . . . When she’s in the bathroom

cleaning up, and it’s a small room she didn't have to
open the door to hear there's a | ot of guys comng in.

You will hear she thought this young man sitting
here, [Shabazz], had pretty eyes. And she asked
[Crawl ey] to call him back and she wanted to neet some
of these gentlemen who were supposedly rappers.

What happened after that was that there was an
argument. Sonme of these men were very unkind to her
physically. She started telling them about what she
t hought about their singing and their rapping, and
can’'t tell you how nmuch she had to drink. And then
they started calling her nanmes and she got angry and
she got up and she ran out and |eft.

Shabazz’ s openi ng statenent showed that his defense was
essentially aligned with Crawmey’s, with additional allegations

pertinent to the forner:

[ Conpl ai nant] sits in the back of the car. They
don’t surround her in the car. She sits in the back
They go down to the hotel because she wanted to take a
shower. The hotel -- she wanted to take a shower and
she wanted to be with [Crawl ey] and they went.

[ Shabazz] left. [ Shabazz] left sometime
thereafter. [ Shabazz] was call ed back. [Shabazz] was
call ed back because he was told she wanted to see him
She wanted the person with the green, pretty eyes.

That is what she wanted. And [Shabazz] returned.

Now, [ Shabazz] returned as requested, as asked
by [ Compl ai nant]. He returned. You'll hear evidence
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- we're not going to insult you by telling you that

[ Shabazz] did not have consensual sex or did not have
sex with [Conmplainant]. He did. But the issue is
consent.

Honol ul u police officer Sean Kai pu Nahina (Oficer
Nahina) testified first for the State. He renmenbered that on
Cct ober 20, 1998, at around 5:15 p.m, he went to Kapi ol ani
Medi cal Center for Wonen and Children on a sexual assault case.
There, he net Conplainant. O ficer Nahina conducted a brief,
prelimnary interview of Conplainant. She appeared shy and
enbarrassed.

Under cross-exam nation by Crawl ey’ s counsel, Oficer
Nahi na maintained that, in his limted experience, it was not
unheard of for a victimof a sexual assault not to cry or show
enotion. O ficer Nahina confirmed that Conplainant did not
report any physical injuries. Oficer Nahina did not notice any.
Conmpl ainant told O ficer Nahina that the alleged assaults had
taken place the night before at about 6:30 p.m Under cross-
exam nation by Swanson’s counsel, Oficer Nahina renmenbered that
Conpl ai nant reported bathing three tines since the alleged
assaul ts.

Honol ul u police officer James Rahe (O ficer Rahe)
testified that on Cctober 23, 1998, at approximtely 11:20 a.m,
he assisted Detective Sunia in gathering evidence fromthe scene
of the incident, room 402 of a hotel |ocated at 450 Lewers

Street. Wen they entered room 402, Oficer Rahe noticed that
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the room was unoccupi ed and cl eaned, the bed made. “Looks |like a
hot el room when you -- when you first arrive there and the
hotel’s -- and the rooni s been cleaned and all fixed up.”

O ficer Rahe took photographs, diagranmed the room and recovered
evidence. He took tape lifts of hair and fiber evidence and the
bedspread and bl anket fromthe bed. He attenpted to |ocate
fingerprints but could not find any. At the close of direct

exam nation, Oficer Rahe described room 402 for the jury:

Okay. This is room 402. This is the entrance
into room 402. As you walk in through the hall, the
hal | way area, this is the bathroom entrance on your
left which | eads into the bathroom As you walk in
further, this is where a night stand or a |anp and a
tel ephone is, the bed. This is the wet bar area and
you have another night stand here. There's a safe.
And a chair.

On cross-exam nation, Oficer Rahe admitted to
Crawl ey’ s counsel that the hotel roomhad “very little
evidentiary val ue” because it had been cleaned. Oficer Rahe
confirmed that his was the first police attenpt to recover
evidence in room402. Oficer Rahe agreed with Swanson’s
attorney that room402 is a small room and with the queen size
bed init, “practically any place that you stand in the living
area where that bed is, you re going to be pretty nuch close to
the bed, . . . within just a couple of feet[.]”

Claire Chun (Chun), a crimnalist with the Honol ul u
Police Departnent, testified as an expert witness “in the field
of trace evidence analysis with respect to hair and fiber.” Chun

remenbered that Detective Sunia
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asked me to exam ne clothing from[the Conpl ai nant]
and also to examne itens recovered froma room 12
items that were recovered, which included a bedspread,
bl anket and tape lifts of various areas of this room
And | was also asked if | did find hair on any of
those itenms, to conpare hair found with known hair
sampl es from six different individuals.

Chun opi ned that one pubic hair found on the floor of
t he shower of the bathroom was consistent with the known pubic
hair of Conplainant. One hair fromthe bedspread was
inconsistent with the known hair of five of the six conparison
i ndi vidual s but inconclusive as to the known hair of the sixth
i ndi vi dual , Shabazz. Six or seven other hairs found in the room
wer e inconclusive as to the known head hair of Conplainant, and
i nconsistent with the known head hairs fromthe other five
i ndi vidual s. Another head hair found was inconclusive as to the
known head hair of Crawley. Chun did not find any hair
consistent with or inconclusive as to Swanson.

Det ective Sunia nmet with Conplainant on Cctober 21,
1998. The alleged of fenses had been reported to the police on
Oct ober 20, 1998. Detective Sunia testified that she collected
Conpl ai nant at Conpl ainant’ s residence and transported her to the
police station for the initial interview (described above). Wen
Det ective Sunia picked her up, Conpl ai nant gave Detective Sunia
the cl othing she had been wearing at the tine of the incident --
“her pants, her shirt, her underpanties and her bra.”

Detective Sunia’'s investigation eventually yielded six

suspects -- Craw ey, Shabazz, Swanson, Carvis, Shakespeare and
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Ugoezi. Detective Sunia provided a physical description of the
first three:

For M. Crawl ey, his physical description was a
black male with a gold tooth, approximately five-eight
in height, a hundred and sixty pounds. M. Shabazz
was also a black male, approximtely six-one, a
hundred and fifty pounds, with green eyes and |ight-
col ored dreads. M. Swanson was a fair-skinned black
mal e, approximately six-three, hundred and eighty
pounds.

Detective Sunia submtted the clothes she received from
Conpl ainant to the police evidence roomand requested that they
be tested for, inter alia, the presence of seminal fluid. Under
cross-exam nation by Craw ey’ s attorney, Detective Sunia
confirmed that DNA testing detected semnal fluid on
Conpl ai nant’ s panties. Thereupon, Detective Sunia obtained bl ood
sanpl es and hair fromthe six suspects and conducted DNA testing
on those materials. Wen she received the results of the tests,
Det ective Sunia contacted Conpl ai nant again. Detective Sunia
asked Conpl ai nant if she had engaged in sexual relations with
anyone before the incident. Detective Sunia then had
Conmpl ai nant’ s boyfriend submt DNA for testing, which confirned
that he was the source of the sem nal fluid.

Conpl ai nant testified that on Cctober 19, 1998, she was
living at Hal e Ki pa on Ke'eaunoku Street, an independent |iving
program “t hat prepares children who have been foster kids al
their lives to becone adults.” She had been living there for
about seven nonths. She was to start business college classes on

Cctober 21, 1998. Conpl ai nant reveal ed that she had been in
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foster hones since she was four years old. At the tinme of trial,
she was pregnant and had a two-year-old son who was placed in
foster care.

On Cctober 19, 1998, Conpl ai nant caught a bus to
Wi ki ki and spent about three or four hours at the beach. She
then took a bus to Ala Mbana Shopping Center. She waited on the
makai side of the shopping center for a transfer bus to take her
to the Payl ess shoe store on the Ewa side of the shopping center,
where she planned to buy sone shoes.

After twenty to thirty mnutes of waiting, Conplainant

decided instead to walk to the shoe store, which was only a few

bl ocks away. As she wal ked near the entrance to the mall, a car
stopped in front of her. “I don't knowif it was a town car but
a pretty big car stopped in front of nme.” Conpl ai nant recogni zed

the two nen in the car fromseeing them around Wai ki ki with their
friends. She did not know them “personally.” She knew them only
by their nicknames, “Quick” and “T-Bone”. In court, Conplai nant
identified themas Crawl ey and Shabazz, respectively. Craw ey,
the driver, got out of the car and approached her. Craw ey asked
if she wanted to “kick it” with them Conplainant interpreted
the invitation to nmean that they would “[g]o on errands, maybe
nmeet sone other fol ks, guys and girls, and just hang out.” She
agreed to go with themand got in the back seat of the car.

First, the trio drove to Conplainant’s residence to get

sonme clothes. She needed a change of clothes because she was
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“all salty and sticky and stuff fromthe beach” and was going to
take a shower. But Conplainant did not take a shower at her
resi dence, because “Quick had stuff to do so | was going to go
take it at the hotel.” They took the clothes and left. Before
arriving at the hotel, the three went to a beach and drove around
town. As they rode, Conplainant and Shabazz were “tal ki ng about
school, stuff like that, nostly |legal stuff and we al so tal ked
about lyrics and rap and just things |ike that.” Conpl ai nant
t hought that they three “had a lot of the sane interests.” At
one point, they stopped at a mni-mart “right on the outside of
Wai kiki[,]” where Crawl ey bought Coca-Col a and what Conpl ai nant
| ater found out was Hennessey, “a type of hard l|iquor.”
Conpl ai nant al so renenbered that as they were driving around,
Shabazz, and possibly Crawl ey, “snoked weed.” Conpl ai nant deni ed
partaki ng of the marijuana.

Shabazz, Crawl ey and Conpl ai nant eventually arrived at
the Coconut Pl aza Hotel on Lewers Street in Waikiki. Conplainant

t hought that she would take a shower and then hang out with

Crawl ey and Shabazz at the hotel. “[A]nd | thought they were
gonna, |ike, have sonme other friends since everybody was talking
on the phone and stuff.” When they pulled up to the hotel,

Conpl ai nant saw “this white girl and another black dude” get out
of a taxicab. According to Conplainant, “I had seen [the other

man] around but | don’'t know who he was.” Conplainant recalled
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that the fenmal e handed the man sone noney and wal ked away. The
man wal ked over to their car. Crawl ey got out of the car to talk
to the man and went into the hotel with him Conpl ai nant
remenbered that at this point, “lI started to feel kind of nervous
‘cause | didn’'t know who that other guy was.” She told Shabazz

t hat she was scared and asked Shabazz if he was going to stay.
Shabazz told her, “Basically to be quiet.” Eventually, Craw ey
and the other man reappeared. They told Conplainant to get out
of the car. The other man got into the car with Shabazz and they
drove off down Lewers Street. Conplainant went inside the hotel
with Craw ey.

Conpl ai nant and Crawl ey went to room 402. Conpl ai nant
went into the bathroomto shower and put her change of clothes on
t he counter next to the sink. She closed the bathroom door and
showered. She could not renenber whether she had | ocked the
bat hr oom door. \Wen Conpl ai nant got out of the shower, part of
her clean clothes was gone. Her bra and shirt were still there,
but her pants and underwear were m ssing. She put on a towel,
stuck her head out of the bathroom and asked Crawl ey for the
m ssing itens of clothing, but he did not return them |nstead,
he | aughed at her. Conpl ai nant thought, “He was just trying to

act silly.” She did not think anything bad was going to happen.
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Conpl ai nant went back into the bathroom Before her

shower, she had been wearing tennis shoes and a | aval ava® and

shirt over a bikini. She put the |avalava on over the towel. As
for coverage, she explained, “Well, all of ny body was covered
but I had a . . . bra and a shirt on and then I had a towel and
| ava-l ava on.” She wore the bra and shirt up top and the towel

and | aval ava around her bottom Conplainant then left the
bat hroom and agai n asked Crawl ey for her pants and underwear.
Crawl ey refused to return them Conplainant did not see the
m ssing cl ot hes anywhere in the hotel room Conpl ai nant was
still unafraid at this point. She did feel hot, because the air
conditioning in the roomwas not working. Craw ey called for
assi stance and soneone later arrived to |ook at the air
condi ti oner.

Frank Mamalias (Mamalias) responded to Crawley’s call.
Manel i as testified that when he arrived at room 402, the door was
slightly ajar. A “lady’s voice” called out that the door was
open. There were two people in the room a nmale and a fenale.
The femal e was wearing only a |aval ava, that “surround[ed] her
body” and | eft her shoulders bare. As for the male, Manali as
remenbered, “He’s a black man and . . . . | believe he had his

shirt off[.]” The repair, a sinple knob adjustnent, took |ess

8 A “lavalava” is a “rectangular cloth worn like a kilt or skirt by

men, wonen, and children in Polynesia[.]” WEBSTER S THI RD NEW | NTERNATI ONAL
DicTioNARY 1279 (1981).
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than a mnute. Mamalias’ s inpression of the couple was that
“everything was all right.” He saw no indication that al cohol
was bei ng consuned in Room 402.

When Mamalias was finished with the repair, Conpl ai nant
asked hi mwhere she could get sone ice. According to Manali as,
Conmpl ai nant, still clad only in her |aval ava, acconpani ed him
into the elevator and rode with himup to the eighth floor where,
at his direction, she got off to get the ice. That was the | ast
time Mamalias saw Conplainant. Mamalias stayed in the el evator
and got off on the tenth floor to check on the hotel’s boiler.

Conpl ai nant testified that she returned to room 402
with the ice. Crawl ey was drinki ng Hennessey and Coke.
Conpl ai nant took only a sip of the liquor, because “I wanted to

see what it tasted like but it was kind of too strong for ne.

It taste like some really gross nedicine.” Conplainant
mai ntai ned that at this point, “I still had my T-shirt, bra,
towel and |ava-lava on.” At some point, Conplai nant asked

Crawl ey to call Shabazz and have himconme back to the hotel room
She thought Shabazz was “pretty cool. . . . Because he was in the
same major that | was gonna be in and he |iked poetry. And |
guess | thought it was interesting that I nmet sonebody that 1'd
be going to . . . the same school with[.]” Conplai nant asked

Crawl ey again for her pants because she “was feeling kind of
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silly.” He did not give them back, so she went back into the
bat hr oom and cl osed t he door.
Compl ai nant testified that at this point, events took a

sinister turn:

[ PROSECUTOR]: Okay. \Why did you go into the
bat hroom and cl ose the door?

[ COMPLAI NANT]: *Cause | feel stupid.
[ PROSECUTOR]: Why did you feel stupid?
[ COMPLAI NANT]: * Cause | was standing there in a

towel and | ava-Iava.

[ PROSECUTOR]: Okay. And what were you thinking
about when you went into the bathroon?

[ COMPLAI NANT]:  Well, at that point | had

started to get unconfortable. I wasn’t scared yet but
I was unconfortable.
[ PROSECUTOR]: All right. Initially when he

woul dn’t give you back your clothes, what did you
t hi nk about that?

[ COMPLAI NANT] : I got irritated

[ PROSECUTOR]: Okay. All right. So what
happens after you go back into the bathroom and cl ose
t he door?

[ COMPLAI NANT] : I just stood in there for a
little while.

[ PROSECUTOR] : All right. Do you know where
Qui ck was while you were in there?

[ COMPLAI NANT] : He was in the room

[ PROSECUTOR]:  Okay. Did you hear any sounds in
the roon?

[ COVMPLAI NANT]:  Yeah, | didn’t know what it was.

[ PROSECUTOR]:  Okay. Did you ever come back out
of the bat hroont?

[ COMPLAI NANT] :  Yeah.

[ PROSECUTOR] : When you came out of the
bat hroom what did you see?

[ COMPLAI NANT]: There was a bunch of different
guys in the room

[ PROSECUTOR] : Okay. How many guys were in the
roonf?

[ COMPLAI NANT] :  Si x.

[ PROSECUTOR]: Okay. And what did they | ook
like, just generally their description?

[ COMPLAI NANT] : Descri ption.

[ PROSECUTOR]: Well, were they male or female?

[ COMPLAI NANT] :  Mal e.

[ PROSECUTOR]: All right. And out of these six
peopl e, did you recognize any of then?

[ COMPLAI NANT] :  Yes.

[ PROSECUTOR]: Okay. Who did you see in the
roonf?

[ COMPLAI NANT]: Quick, T-Bone and the guy who
had came out of the cab
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[ PROSECUTOR]: All right. What about the other
three, had you ever seen those three around before?

[ COMPLAI NANT] : I seen them around Wai ki ki

[ PROSECUTOR] :  Okay. Did you know them
personal ly?

[ COMPLAI NANT] :  No.

[ PROSECUTOR]: Or their real nanmes?

[ COMPLAI NANT] :  No.

Conmpl ai nant identified one of the other three nmen as
Swanson. Conpl ai nant recalled that the six nmen were standing
around in different places in the room She renenbered being
next to the bed, then on the bed when Crawl ey, “like, bunped ne.”
The other nen were positioned around and near the bed, because
the hotel roomwas snmall. Conplainant said that the six nmen were
taller and | ooked ol der than her. Mst of them | ooked stronger
than her. Conpl ainant was sitting on the bed, with her back up
agai nst the headboard. She had noved into this position because
she “felt intimdated. . . . ‘Cause there were so many.”

At this point, Conplainant still had her |aval ava and
towel wrapped around her. Crawley, clad only in his boxer

shorts, started pulling on her legs in an attenpt to drag her

into the mddle of the bed. Conplainant recounted that, “I was
scared. . . . Because | knew that | had no control of the
situation.” It was not possible to physically overpower the nen

and escape. Conplainant renenbered tal ki ng about her boyfriend

as Craw ey was pulling on her |egs:

[ PROSECUTOR]: Okay. \What did you say about
your boyfriend?

[ COMPLAI NANT] : Basically that | didn't want him
—- | don’t know what they was thinking of or whatever
asking [Crawl ey] if he was gonna stop and -
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[ PROSECUTOR]: What did he say when you asked
himif he was gonna stop?
[ COMPLAI NANT] : He said to quit fronting.

[ PROSECUTOR] : What does the phrase “to quit
fronting” nmean?

[ COMPLAI NANT]: Like trying to act |like you
don’t want it.

[ PROSECUTOR]:  Okay. Did you want to have any
ki nd of sexual relations with himthat day?

[ COMPLAI NANT] :  No.

CrawW ey tried to get Conplainant to performoral sex on
him “By then he had already pulled ne down so ny back was on
the bed and basically . . . . trying to pull nmy head towards his
penis.” Conplainant tried to resist, but eventually Craw ey
succeeded. Conplainant testified that Ctawey’s penis was in her
mouth “[m aybe two mnutes or so, | don’'t know.” Conpl ai nant

clained that the assaults conti nued:

[ PROSECUTOR] : Okay. \What happened after
[Crawl ey] finished doing that? MWhat’'s the next thing
that he did?

[ COMPLAI NANT] : He put himself on me.

[ PROSECUTOR]: Okay. And how did he put hinself
on you?

[ COMPLAI NANT]: He lay on ne.

[ PROSECUTOR] : He laid on you?

[ COMPLAI NANT] :  Um hum

[ PROSECUTOR]: Were you able to get away at that
poi nt ?

[ COMPLAI NANT] :  No.

[ PROSECUTOR]: Were you saying anything to hin?

[ COMPLAI NANT] : | basically asked himif he had
any intentions of stopping.

[ PROSECUTOR]: What did he say?

[ COMPLAI NANT] :  No.

[ PROSECUTOR] :  Okay.

[ COMPLAI NANT]: And | guess he was still using
t hat phrase, fronting, or whatever.

[ PROSECUTOR] : Ri ght . Did you ever tell himto
stop?

[ COMPLAI NANT] :  Yes.

[ PROSECUTOR] : How many times did you tell himto
stop?

[ COMPLAI NANT] : I don’t know.

[ PROSECUTOR] : More than once?

[ COMPLAI NANT] :  Yes.

[ PROSECUTOR] : More than twice?
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[ COMPLAI NANT] :  Yes.

[ PROSECUTOR] : More than three times?

[ COMPLAI NANT] : I don’t know.

[ PROSECUTOR]: Okay. Did you say it |oud enough
for himto hear it?

[ COMPLAI NANT] :  Yes.

[ PROSECUTOR]: Did you say it like you neant it?

[ COMPLAI NANT] :  Yes.

[ PROSECUTOR]: What were the other five people
in the room doi ng when Quick laid on top of you?

[ COMPLAI NANT] : Tal ki ng and passing condonms and
stuff.

[ PROSECUTOR] :  Okay. Did all five of the guys
get a condon?

[ COMPLAI NANT] : I don’t know. I just know they
wer e passing condons.

[ PROSECUTOR] : Okay. What were they saying?

[ COMPLAI NANT]: Trains, running trains.

[ PROSECUTOR] : Runni ng trains. \What does that
phrase mean?

[ COMPLAI NANT] : It means when a bunch of guys
have sex with the same girl.

[ PROSECUTOR]:  Okay. How did you feel when they
were maki ng that kind of comment and passing condoms
around?

[ COMPLAI NANT]: | was scared.

[ PROSECUTOR]: Okay. Okay. \What happens now
when Quick is lying on top of you? What does he do?

[ COMPLAI NANT] : I know he tried sitting [(sic)]
it in. I don’t know what -—- he was trying to get it
in. I remenber | was wiggling or whatevers so, you

know, he had stuck it in my butt and |I kept wiggling
and eventually he had got it in my vagina.

[ PROSECUTOR]:  Okay. Did he have a condom on?

[ COMPLAI NANT] :  Yes.

[ PROSECUTOR]:  Okay. Did you give him
perm ssion to do what you just described?

[ COMPLAI NANT] :  No.

[ PROSECUTOR] : Did you want himto do it?

[ COMPLAI NANT] :  No.

[ PROSECUTOR]: Okay. Were you trying to resist
when you were moving your body?

[ COMPLAI NANT] :  Yes.

[ PROSECUTOR] : Did he ejacul ate?

[ COMPLAI NANT] : I don’t know.

Conmpl ai nant testified that when Crawl ey was fini shed,
“I believe | junped up. . . . Maybe on ny knees or sonething.”
But Shabazz canme at her fromthe back and pushed her down on her

hands and knees. Hol ding her wai st, Shabazz had intercourse with
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her. She had not given himpermssion to do so. She said she
was crying |oudly:

[ PROSECUTOR] : Did you say anything to him
[ Shabazz] when he did that, did you tell him anything?
[ COMPLAI NANT]:  Again | was basically

hysterical. I remenber shouting how can they do this
stuff to females, they should be ashamed of
themselves. | was just scream ng a bunch of stuff. |
don’t remenber everything that | said, but it was

basically that.

[ PROSECUTOR] : How did you feel physically, your
physi cal body?

[ COMPLAI NANT] : I felt helpless.

[ PROSECUTOR]: When T-Bone came from the back
what did Quick do?

[ COMPLAI NANT] : He grabbed ny head and was
trying to have me perform oral sex on him again.

[ PROSECUTOR]: Was this while T-Bone was putting
his penis in your vagina fromthe back?

[ COMPLAI NANT] :  Um hum

Crawl ey did not succeed in forcing Conplainant to perform oral
sex on him again, because she kept her head down towards her
chest. She renenbered that during the assaults, Swanson “was
basically saying, bitch, shut up.” She was “scream ng stuff,”
and it was “loud enough so that sonebody from one of the roons
banged against the — the roon{,]” making a “thunp.”

Shabazz | et go of Conpl ai nant and she junped up. She
was still wearing her bra and shirt, but the towel and her
| aval ava had been renpbved by soneone. She put on her underwear
and pants, which she found “by the sink.” She did not know how
t hey had reappeared there. After Conpl ai nant got dressed, she

“ran for the door.” As she ran,

[t]he guy that was on the cell phone had told [the
other men in the room something |like grab that bitch
or something like that and two guys started chasing
me. It isn"t any of these [in the courtroom, not —
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none of them but two other guys had chased me. One
had gotten me first and had tried to shut the door

‘cause | had already opened it, but | had slammed the
door against himand so he was stuck between the door
and the wall, and then |I had kept running towards the

el evator. And then there was another one who had
chased me and right where he got to me, the elevator
doors had opened and there had been a tourist inside

Conpl ai nant’ s pursuer got into the elevator with her, and when
the el evator reached bottom started wal king after her. \When
t hey got outside of the hotel, he started shouting sonething, but
Conmpl ai nant ran ahead of himand coul d not make out what he said.
Conpl ai nant ran for a couple of blocks, then caught a bus hone.
Al told, Conplainant had been in room 402 for “a few hours.”
Conpl ai nant renenbered that when she arrived back at Hal e Kipa,
“I told the supervisor of ny programthat | had gotten raped but
| wouldn’t tell himanything else. | just walked in ny room”
She tried to call her boyfriend but he was not honme. She talked
instead to his roommate -- “told him took a shower and went to
sl eep.”

The next day, October 20, 1998, Conpl ai nant wal ked to
Kapi ‘ol ani Medi cal Center to be exanm ned. “M body, just to nake
sure, you know, | didn't -- just in case -- | was pretty sure |
didn’t catch anything ‘cause | did see condons on them but just
be sure, | wanted to make sure | didn't have anything fromthem?”
Bl ood and hair sanples were taken fromher, as were various
vagi nal, rectal and oral DNA swabs. Conpl ai nant al so nade a

police report about the incident.
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Wi |l e at Kapi ‘ol ani, Conpl ai nant told the doctors what
had happened the day before. She could not tell them whether the
nmen had ej acul at ed, because both nen wore condons, but she said
that their novenents during the acts of vaginal intercourse
indicated to her that they had. Conplainant answered in the
negati ve when the doctors asked her whether any sem nal fluid had
spilled out of the condons. She confirmed that there were two
acts of vaginal sex and one act of oral sex. |In addition: “I
believe they -- one of ‘“em | don’'t think he was even trying but
because | was noving, the tip of it went in [ny anus].”
Conpl ai nant al so told the doctors that she had engaged in sex
wi th her boyfriend the day before the Cctober 19th incident. She
deni ed having any sex after the incident. She inforned themthat
she had bathed two or three tinmes since the incident.

Under cross-exan nation by Crawl ey’ s counsel,
Conpl ai nant admtted that it is possible she told Crawl ey that
Shabazz had “pretty eyes[.]” She confirned that she had been
“kicking it” in Waikiki fromthe age of fourteen or fifteen. She
remenbered that she got back to Hal e Kipa that night at about
8:00 or 830 p.m, well past the 7:00 p.m curfew, a violation of
house rul es that warranted sanctions. Conplainant could not
expl ain how her boyfriend s senen cane to be detected on the
supposedl y cl ean panties she took from her residence to the
hotel. She adamantly denied that it was because she had engaged

in sex with her boyfriend after the October 19th incident.
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Conpl ai nant did not think it unusual to go wth nmen she had never
nmet before to take a shower in a hotel. She admtted she was

of fered marijuana that day but declined because she did not want
to risk testing positive on a urine test, and not because she
woul d not have enjoyed getting high with Crawl ey and Shabazz.

She reiterated that she took only a sip of the Hennessey. She
said, instead, “I prefer JimBeam” She reveal ed that when
Mamal i as arrived at room 402 to fix the air conditioning, Craw ey

was wearing only boxer shorts. Wen Crawl ey’s counsel attenpted

to clarify this revelation, Conplainant stated, “lI have -- a | ot
of boys, | see themin their underwears. |It’s nothing. 1It’s not
i ke he was wal ki ng around butt naked.” Conplainant admtted

that during the assaults, one or two of the other nen in the
hotel roomwent out on the lanai. She also told Crawey’s
counsel that when she ran out of the hotel room she took with
her the clothes she had worn to the beach that norning. They had
been put into her purse. “Sonebody just threwit in there.”
Conpl ai nant deni ed all egati ons by Craw ey’ s counsel that she had
consensual sex with Ctawley in the hotel room-- before she
showered and the other nen arrived. She acknow edged that she
did not eat after 11:00 a.m that day, but denied that the nen
drove her to Jack in the Box to eat that night and that they
brought soft drinks back to the hotel room She al so denied that
Crawl ey left the roomfor a period of hours, |eaving her alone

wi th Shabazz and the other nmen. She rejected allegations that
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she finally left room 402 because the nen were calling her “a
bitch” and other epithets during an argunent she had with them
over their nusical abilities.

During his cross-exam nation, Shabazz’s attorney
establ i shed that Conpl ai nant spent al nost five hours in the
Coconut Plaza Hotel. Conplainant entered the hotel at about 2:30
p.m Her best guess was that Shabazz and the other nmen returned
to the hotel around 5:00 p.m Conplainant |eft the hotel at
“about 7:00, 7:15" p.m Conpl ai nant detailed for Shabazz’s
counsel the conversation she had wth Shabazz in the car after
Craw ey went into the hotel with the man fromthe taxicab.
Compl ai nant recal l ed that she and Shabazz tal ked about school .
They al so tal ked about rap nmusic. Shabazz told Conpl ai nant that
he was “thinking of making sonme sort of a CD denmp” of his rap
nmusi c. Conpl ai nant suggested to Shabazz that she have input into
the lyrics because she |iked poetry. She felt they had “a | ot of
simlar interests” and that Shabazz “was kind of an interesting
guy[.]” Conplainant al so nentioned that when she started school
on Cctober 21, 1998, Shabazz was in one of her classes.

Dr. Parto Karim (Dr. Karim) testified as “an expert
witness in the general area of nedicine with a specialty in
sexual -assaul t-type cases.” She renenbered that she exam ned
Conpl ai nant on Cctober 20, 1998, in the Sex Abuse Treat nent
Center at Kapi-ol ani Medical Center. Conpl ainant had reported

bei ng sexually assaulted the day before.
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During her physical exam nation of Conplainant, Dr.
Karim did not find any evidence of physical injury, in the
vagi nal area or otherwi se. She explained that in sexual assault
cases, a lack of physical injury is “very common.” Dr. Karim
al so took sanples for DNA analysis — blood sanpl es, head and
pubi ¢ hair sanples, scrapings fromunder the nails, and swabbi ngs
fromthe nouth, the vagina and the anal area.

Compl ainant told Dr. Karim that her assailants were
wear i ng condons and that no semnal fluid had spilled fromthe
condons. She also told Dr. Karim that she had engaged in sex in
t he seventy-two hour period before the incident. Asked to assune
that semnal fluid from Conpl ai nant’ s boyfriend was found on
Conpl ai nant’ s underwear, Dr. Karim explained that semnal “fluid
can be | odged between the | ayers of the nmuscle on the higher
| evel of the vagina, closer to the cervix and the uterus. And
when the vagina is mani pulated, that fluid can come down with
gravity and be exposed to her underwear.” Dr. Karim opined that
semnal fluid can remain in the vagina in this manner for “up to
two days, let’'s say.”

None of the three defendants put on a case, save for
Craw ey, who recalled Detective Sunia to the stand. On direct
exam nation, Detective Sunia admtted that the synopsis of her
closing report of her investigation contained the statenent,
“Upon exiting the bathroom the nmales had taken her clothing.”

On cross-exam nation by the prosecutor, Detective Sunia explained
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t hat Conpl ainant had clarified that only one of the nales,
Crawl ey, took her clothing. Detective Sunia al so acknow edged on
di rect exam nation that her closing report contained the
statenent, “They drove around for a while, and they went to the
Coconut Plaza. She took a shower and was drinking with the
mal es.” On cross-exan nation, Detective Sunia maintained that
Conpl ai nant had reported taking only a sip or a swg of the
Hennessey, and deni ed that Conpl ai nant had nmade any st at enent
about “drinking with the nales.” Detective Sunia had no
recol l ection of Conplainant telling her that Crawl ey was naked
except for boxer shorts when Conpl ai nant enmerged fromthe
bat hr oom

The prosecutor’s closing argunent included the

foll ow ng remarKks:

What about feelings of bias? You renmenber
during opening statenments one of the attorneys stood
up here and he described the moment when that man got
out the taxi, and he said that [Conplainant] referred
to himas a black dude. And the way it was set up
here made it sound like [Conplainaint] was making a
very derogatory statement about that person maybe
because of his race. The bottomline is [Conplainant]
has no bias against these people because of their
race. Race has nothing to do with this case. I'n
fact, as [Compl ainant] said, her son is half black
her boyfriend was bl ack

On March 10, 2000, the jury found Craw ey guilty of the
| esser included offense of sexual assault in the second degree on
one count and guilty of the lesser included of fense of attenpted
sexual assault in the second degree on another count. Crawl ey

was acquitted on the other count charging attenpted sexual
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assault in the first degree. The jury found Shabazz guilty of
the | esser included offense of sexual assault in the second
degree. Swanson was found not guilty on both counts of
acconplice liability charged agai nst him

On March 21, 2000, Shabazz filed a nmotion, to set aside
the verdict and enter a judgnent of acquittal or, alternatively,
grant a new trial. Shabazz argued that the court commtted plain
error in neglecting to engage himin an on-the-record col |l oquy
regarding jury instructions on | esser included offenses, and in
failing to instruct the jury “on the | esser-included of fenses of
sexual assault in the [third] degree, . . . once the trial court
decided to give instructions on the | esser-included of fenses of
sexual assault in the second & fourth degree and attenpted sexual
assault in the second & fourth degree[.]” Shabazz al so averred
that the court conmmitted plain error in failing to instruct the
jury on the definition of consent and on unanimty with respect
to the issue of ineffective consent. Shabazz filed an
essentially superseding notion for a newtrial on the sane day,
citing, in addition, newly discovered evidence. On April 10,
2000, the court heard both notions and deni ed bot h.

On April 13, 2000, Crawey filed a notion for a new
trial or, in the alternative, for a mstrial, which Shabazz | ater
joined. The court heard Craw ey’s notion on May 2, 2000. The

attorneys argued, and the court decided, as follows:
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[ CRAWLEY' S COUNSEL] : . . . [S]onmething
obvi ously occurred during this trial that has no
pl ace, not only in this courtroom but no place
anywhere in the country.

Interestingly enough, in the Rogan case this
Court revisited that very issue. | can’'t imagine, for
the life of me, what relevancy there is to
characterizing [Conpl ai nant] as being a |ocal woman.

I mean, | just can’t imagine what value that has,
other than the fact that female jurors in this case
were | ocal women. I cannot imagi ne what value there

is evidentiary-wi se and in opening statement to
characterize the defendants as Afro-American. \What is
the difference? MWhat is the possible difference in
what their ethnic background is as it relates to

[ Conpl ai nant]. \What does it matter if [Conplainant’s]
boyfriend happened to be Afro-American or her children
happened to be half Afro-American? Who cares?

. So | have no idea why [the prosecutor] did what
he did. I have no idea why he said what he said. But
the | ogical conclusion — because it had no
evidentiary value, it had no probative value. The
only logical conclusion is that it was done to inflanme
the prejudices and passions of the jury. That is the
only logical conclusion

THE COURT: [Attorney for Shabazz], do you have
anything in addition to what [Crawl ey’s counsel] has
i ndi cat ed?

[ SHABAZZ' S COUNSEL] : No, Your Honor. We sinmply
join with [Crawl ey’s counsel’s] statenent.

[ PROSECUTOR]: The argument that they make that
this is sonmehow racial, there is no basis for that.
One time | referred to them as African Americans. As

I mentioned in my memo, | could have used all kinds of
ot her phrases which the victimused. And | didn't
feel confortable using phrases like “the black dude.”
I just did not want to do that. Because | know those

t hi ngs, even though [Conpl ainant] said it, m ght be
repeated during testinony and would be inmproper.

This case comes nowhere near the comment made in
Rogan. Rogan, | would acknow edge, was extrenely
i nappropriate. The reason why is there was no
evidence that it was every mother’s nightmare to find
this situation. The victims mother in that case did
testify. She did not say that it was her nightmare.
So there was no evidence; whereas, in our case there
is a lot of evidence

THE COURT: What the Court has to |ook at in
determ ni ng whether there is some evidence to support
a finding that there was prosecutorial m sconduct that
arose to the level that warrants a new trial in this
case, the focus is on defense’s argument that the
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prosecuting attorney’s opening statement was an appea
to racial prejudice
Now, one of the things we did do in the course

of that opening statement —- at that point no evidence
had been presented —- there was an objection by
[Crawl ey’s counsel]. The record at that point

supported an actual finding there was an appeal to
raci al prejudice in opening remarks.

I did adnonish counsel that if the opening
statement continued in that vein one could reasonably
find that there was then at that point an appeal to
raci al prejudice. At that point | did instruct [the
prosecutor] outside the presence of the jury, here at
the bench, to refrain fromthose comments, which he
did, in the remainder of his opening statenent.

[Crawl ey’s counsel], to his credit, brought that
objection fairly early so that there were no continued
references that would make that kind of appeal. This
Court is particularly sensitive to those kinds of
appeal s, as well. It is aware, as well, of the
Supreme Court’s finding in Rogan.

This is not a Rogan situation. I don’t think
the conduct in this case rose to that |evel

On June 14, 2000, the court filed its witten order
denying Crawley’s notion for a newtrial or, in the alternative,
for a mstrial. The court found “insufficient evidence in the
record to support a finding of prosecutorial m sconduct.”

Mor eover, the court found that “the prosecutor’s closing argunent
was Within the bounds of legitimte argunment.” The court al so
found “that the facts in this case are distinguishable [fromthat
in Rogan] and that the prosecutor’s remarks in this case do not
rise to the level [of] prosecutorial m sconduct.”

Shabazz filed a notice of appeal (No. 23571). Crawl ey
filed two notices of appeal (No. 23479 and No. 23575), which were

consolidated into his present appeal (No. 23575).
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IT. Discussion.
A. Prosecutorial Misconduct.

On appeal, Shabazz and Crawl ey contend the court abused
its discretion when it failed to declare a mstrial because of
prosecutorial msconduct. Crawl ey argues that “[t]he State
aroused racial prejudice in opening argunents [(sic)] by invoking
the racial and ethnic differences and differences in localities
of origin between [Conpl ai nant and Defendants].” Simlarly,
Shabazz avers that “despite the [prosecutor’s] protestations that
this was nmerely what the evidence would show, such comments
conjured up the type of racial stereotyping clearly designed to
incite the jury against the defendants.” Shabazz further asserts
that the “only reasonable inference that can be drawn fromthe
raci ally based contrast enployed by the prosecutor in this case,
is that the contract [(sic)] was intended to draw an ‘us versus
them distinction, to appeal to the jury’ s passions or
prejudices.” Crawl ey also conplains that the prosecutor’s
affirmation, in his closing argunent, that “[r]ace has nothing to
do with this case[,]” “only served to again arouse prejudices
stirred by the initial remarks.”

| n Rogan, supra, Rogan was charged with three counts of

unl awf ul sexual penetration and five counts of unlawful sexua
contact. The twelve-year-old conplaining witness testified that

she summoned the twenty-two-year-old Rogan to her famly’s hone
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at a time when her nother and stepfather were absent. Then and
there, she all eged, Rogan subjected her to various acts of sexual
contact and penetration. The tryst was abruptly interrupted by
the return honme of the conplaining witness s nother.

Rogan’ s testinony essentially paralleled that of the
conpl aining wi tness, except for his denial that any sexual
contact or penetration took place. Rogan allowed that dancing,
ki ssing and sone partial disrobing took place, but maintained
that the conplaining witness refused to go further. Rogan, 91
Hawai ‘i at 409-11, 984 P.2d at 1235-37.

During his rebuttal argunent, the prosecutor in Rogan

told the jury:

There was one thing [that defense counsel mentioned]
about, you know, it was the parents who wanted the
conviction and sonmehow [the conpl ai ning witness] was
coached. Yeah, you can bet the parents wanted a
conviction. This is every mother’s nightmare. Leave
your daughter for an hour and a half, and you walk
back in, and here’s some black, military guy on top of
your daughter. That's what she’s saying.

Id. at 412, 984 P.2d at 1238 (enphasis and ellipsis in the
original; internal block quote format omtted). Rogan’ s counsel

I mredi ately objected to these corments, and after the jury was
sent to deliberate, noved for a mstrial. The circuit court
overrul ed the objection and denied the notion. The jury

convi cted Rogan of four counts of unlawful sexual contact, either
as charged or as lesser included offenses. 1d. at 411, 984 P.2d

at 1237.
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On Rogan’ s appeal of the denial of his notion for
m strial based on prosecutorial msconduct, the Hawai‘ Suprene
Court nmentioned the abuse-of-discretion standard of review
generally applicable to a trial court’s denial of a notion for
mstrial:

The denial of a mpotion for mistrial is within
the sound discretion of the trial court and will not
be upset absent a clear abuse of discretion. The
trial court abuses its discretion when it clearly
exceeds the bounds of reason or disregards rules or
principles of law or practice to the substantia
detriment of a party litigant.

Id. (citations and internal quotation marks omitted). The
suprene court also laid out the analytical framework applicable

to any question of prosecutorial m sconduct:

Al | egations of prosecutorial m sconduct are reviewed
under the harm ess beyond a reasonabl e doubt standard
whi ch requires an exam nation the record and a
determ nati on of whether there is a reasonable
possibility that the error conplained of m ght have
contributed to the conviction. Factors to consider
are: (1) the nature of the conduct; (2) the

pronpt ness of a curative instruction; and (3) the
strength or weakness of the evidence against the

def endant . M sconduct of a prosecutor may provide
grounds for a newtrial if there is a reasonable
possibility that the m sconduct compl ai ned of m ght
have contributed to the conviction

Id. at 412, 984 P.2d at 1238 (citations and internal quotation
mar ks and bl ock quote format omtted).

The United States Suprene Court has noted that “[t]he
[United States] Constitution prohibits racially biased

prosecutorial argunments[,]” MKl eskey v. Kenp, 481 U S. 279, 310

n.30 (1987) (citation omtted), and held that “[d]iscrimnation

on the basis of race, odious in all aspects, is especially
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pernicious in the admnistration of justice.” Rose v. Mtchell,

443 U. S. 545, 555 (1979) (in the context of race discrimnation
in the selection of a grand jury). Mreover, “[c]oncern about
fairness should be especially acute where a prosecutor’s argunent
appeals to race prejudice in the context of a sexual crine, for

few fornms of prejudice are so virulent.” Mller v. North

Carolina, 583 F.2d 701, 707 (4th Gr. 1978).
And so, addressing the nature of the prosecutor’s

conduct in Rogan, the Hawai‘ Suprenme Court decl ared that

arguments by the prosecution contrived to stimulate
raci al prejudice represent a brazen attenpt to subvert
a crimnal defendant's right to trial by an inmpartia
jury as guaranteed by both the sixth amendment to the
United States Constitution and article I, section 14
of the Hawai ‘i Constitution. Such argunents foster
jury bias through racial stereotypes and group

predil ections, thereby pronoting an atmosphere that is
inimcal to the consideration of the evidence adduced
at trial. Moreover, such an appeal to racia
prejudice threatens our multicultural society and
constitutional values. W must therefore recognize
that “[o]ur government is the potent, the omipresent
t eacher. For good or for ill, it teaches the whole
people by its exanple.” O mstead v. United States,
277 U.S. 438, 485, 48 S.Ct. 564, 72 L.Ed. 944 (1928)
(Brandeis, J., dissenting).

Rogan, 91 Hawai‘i at 414-15, 984 P.2d at 1240-41. Follow ng
M eskey and nunerous, |ike-m nded “courts throughout the
country[,]” the Rogan court set forth principles specifically
applicable to “appeals to racial prejudice during closing
argunent[.]” Rogan, 91 Hawai‘i at 413-14, 984 P.2d at 1239-40.

Arguments that rely on racial, religious, ethnic,
political, economic, or other prejudices of the jurors
introduce into the trial elements of irrelevance and
irrationality that cannot be tolerated. Of course

the mere mention of the status of the accused as shown
by the record may not be inmproper if it has a
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legitimte bearing on sonme issue in the case, such as
identification by race. But where the jury’'s

predi sposition against some particul ar segnment of
society is exploited to stigmatize the accused or the
ot her witnesses, such argument clearly trespasses the
bounds of reasonable inference of [(sic)] fair comment
on the evidence. Accordingly, many courts have
denounced such appeals to prejudice as inconsistent
with the requirement that the defendant be judged
solely on the evidence

Id. at 413, 984 P.3d at 1239 (internal block quote fornmat
omtted; enphasis in Rogan) (quoting 1979 Commentary to ABA
Prosecution Function Standard 3-5.8(c) (3d ed. 1993)).

On the record before it, the Rogan court reasoned as

foll ows:

In this case, the deputy prosecutor’'s reference
to Rogan as a “black, mlitary guy” was clearly
i nfl ammat ory i nasmuch as it raised the issue of and
cast attention to Rogan's race. Because there was no
di spute as to the identity of the perpetrator in this
case, Rogan’'s race was not a legitimte area of
inquiry inasmuch as race was irrelevant to the
determ nati on of whether Rogan comm tted the acts
charged. The prosecution concedes that the deputy
prosecutor’s coment was “ill-advised.” | ndeed, the
deputy prosecutor’s coment had the potential of
distracting the jury from considering only the
evi dence presented at trial. It is therefore
i nescapabl e that the deputy prosecutor’s reference to
Rogan as a “black, mlitary guy” was an inproper
enmoti onal appeal that could foreseeably have inflamed
the jury.

The deputy prosecutor’'s inflanmmatory reference
to Rogan’'s race was further conpounded by the
statement that the incident was “every nother’s
ni ght mare,” which was a blatantly inmproper plea to
evoke sympathy for the Conpl ai nant’s mother and
represented an inplied invitation to the jury to put
themsel ves in her position. Li ke the deputy
prosecutor’s reference to Rogan’s race, the “every
mot her’s ni ghtmare” comment was not rel evant for
pur poses of considering whether Rogan comm tted the
acts charged

ld. at 414, 984 P.2d at 1240. In conclusion, the Rogan court

hel d t hat

- 38-



appeals to racial prejudice |lack the professionalism
and decorum required of attorneys who practice before
the bar of the courts of Hawai‘ and will not be

t ol erat ed. For this reason, we further hold that
references to race that do not have an objectively
legitimte purpose constitute a particularly egregious
form of prosecutorial m sconduct.

Id. at 415, 984 P.2d at 1241. But see State v. Corpuz, 3 Haw

App. 206, 212, 646 P.2d 976, 981 (1982) (“Exam nation of the
trial jury list indicates the jury to have consisted of persons
of various racial extractions. It is well known in this
jurisdiction that references to racial extraction for purposes of
description are commonpl ace. Those nenbers of the jury who have
resided here for any length of tine can be presuned to be
famliar with that practice. There is nothing to indicate that
any nmenber of the jury had his or her prejudice aroused by the
raci al references.”)

Thus concl udi ng that Rogan’s prosecutor had commtted
prosecutorial conduct, and noting the |lack of a specific,
curative instruction and the absence of overwhel m ng evi dence
agai nst Rogan, the suprene court set aside Rogan’s convictions.
Id. at 414-16, 984 P.2d at 1240-42.

In our case, the allegedly inproper opening statenent
began, “Good afternoon, |adies and gentlenmen. This case is going

to be about an attenpt to gang rape a young |ocal woman.”

(Enphases added.) The prosecutor went on to refer to Conpl ai nant
as a “young local woman” no | ess than four tinmes during the first

f ew paragraphs of his opening statenment. One of those tines, the
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prosecutor felt it necessary to spell it out: “She’'s a young
| ocal worman born and raised here in Hawaii.” After this clear
and repeated characterization of Conplainant as “a young | ocal
woman[,]” the prosecutor told the jury, later on in his opening
statenent, that Conplainant felt “vul nerable, half-naked, and

basi cal | y out nunbered” when she was surrounded by “six African-

Anerican males[.]” (Enphasis added.)

In considering, first, the nature of the conduct,

Rogan, 91 Hawai ‘i at 412, 984 P.2d at 1238, we recognize that

the mere nention of the status of the accused as shown
by the record may not be improper if it has a

|l egitimte bearing on some issue in the case, such as
identification by race.

Id. at 413, 984 P.2d at 1239 (internal block quote format
omtted). However, in this case, the reference to the race of
t he Defendants, and to Conplainant’s “local” origin as a code
word for race, had, as in Rogan, no “legitimte bearing on sone
issue in the case, such as identification by race.” 1d.
(internal block quote format omtted).

The identification of the Defendants as “six African-
Anmerican mal es” did not, for exanple, bolster an eyew tness
identification. To the contrary, identification was not at issue
here because Crawl ey and Shabazz never contested the issue of
identification. They raised consent as a defense instead. The
State did not below, and does not on appeal, advance any

legitimate expl anation of the relevance of the racial references.
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Hence, under the hol ding of Rogan, the references to race in this
case, “that [did] not have an objectively legitimte purpose[,]
constitute a particularly egregious form of prosecutori al

m sconduct.” 1d. at 415, 984 P.2d at 1241.

If the prosecutor’s remarks in this case were viewed
out of textual and historical context, it mght be argued that
they were nerely referential and therefore innocuous, and in any
event not as inflammatory as those in Rogan.

It should be renenbered, however, that in Rogan, the
nere irrelevant reference to Rogan as a “black, mlitary guy”
whi ch, taken by itself and out of all context, is colorably nore
referential than invidious -- “was an inproper enotional appeal
that could foreseeably have inflanmed the jury.” 1d. at 414, 984
P.2d at 1240. The further reference to “every nother’s
nightmare” -- inflamatory wi thout question -- only “further
conpounded” the prosecutorial msconduct by “evok[ing] synpathy
for the Conplainant’s nother and represent[ing] an inplied
invitation to the jury to put thenselves in her position.” [d.

Even assum ng, arguendo, that the discrete references
to race in this case were not derogatory and that this
ci rcunstance could nmake a difference in the |aw, the designations
were inert elements which, when m xed together, becane
nonet hel ess volatile. The prosecutor’s repeated references to

Conpl ai nant as a “young | ocal worman[,]” when juxtaposed with his
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identification of the Defendants as “African-Anerican nmales[,]”
and coupled with his description of the incident as a “gang
rape[,]” threatened to disinter some of our nobst vicious passions
and prejudices. These invidiously divisive herd instincts may
now be officially and socially verboten, but sub rosa they remain
intractably insidious.

In any event, it is clear that irrelevant prosecutori al
references to race need not be derogatory to be m sconduct. See,

e.g., MFarland v. Snith, 611 F.2d 414, 417 (2d Gr. 1979) (“To

raise the issue of race is to drawthe jury' s attention to a
characteristic that the Constitution generally conmands us to
ignore. Even a reference that is not derogatory may carry

i nper m ssi bl e connotations, or may trigger prejudiced responses
in the listeners that the speaker m ght neither have predicted

nor intended.”); Weddington v. State, 545 A 2d 607, 614 (Del.

1988) (quoting MFarland, supra).

Nor is it an answer to dismss the racial references as
trivial, isolated and evanescent: “W reject outright the
Government’s claimthat the prosecutor’s remarks were fleeting
and insignificant. Even if brief, use of race as a factor in

closing argunment is inmproper[.]” United States v. Doe, 903 F.2d

16, 26 (D.C. Cr. 1990) (footnotes, internal quotation marks and
original brackets omtted). “[We have engaged in unceasing

efforts to eradicate racial prejudice fromour crimnal justice
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system . . . It is much too late in the day to treat lightly the
risk that racial bias nmay influence a jury’'s verdict in a
crimnal case.” 1d. at 21 (footnotes and internal quotations
mar ks and bl ock quote format omtted).

We acknow edge that the Rogan court addressed
I nperm ssible racial references in the prosecutor’s rebuttal
argunment, while those in this case occurred during the
prosecutor’s opening statenent. And we concede the grain of
truth encapsul ated in the ancient aphorism “*If you want to
excite prejudice you nust do so at the close, so that the jurors

may nore easily renenber what you said.’”” United States v.

Antonelli Fireworks Co., 155 F.2d 631, 642 (2d G r. 1946) (Frank,

J., dissenting) (quoting Aristotle, Rhetoric, Bk. Ill, Ch. 14).
But generally, “[t]he evils of racial prejudice |urk

too frequently throughout the adm nistration of crimnal justice.

They must be condemmed whenever they appear.” MFarland, 611

F.2d at 419. And the Hawai ‘i Suprene Court has opi ned upon

al l egedly inproper prosecutorial remarks during opening

statenents, State v. Valdivia, 95 Hawai‘ 465, 479-80, 24 P.3d

661, 675-76 (2001) (addressing inproper, nonracial prosecutorial
remarks in opening statement), as has this court. Corpuz, 3 Haw.
App. at 210-12, 646 P.2d at 979-81 (addressing prosecutori al

references to race in opening statenent). See also State v.
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Kli nge, 92 Hawai‘i 577, 590-91, 994 P.2d 509, 522-23 (2000)
(addressing remarks the prosecutor made during voir dire).

In the end, we conclude that, ceteris paribus, it
matters little where and when in the trial inproper prosecutorial
appeals to race prejudice occur. Wile such remarks in closing
argunents may be fresher and nore nenorable to a deliberating
jury, those made in opening statenents can be an infusion that
i nbrues and i nmbues the entire course.

It appears, then, that Rogan is, in principle, on al
fours with this case with respect to the first Rogan factor, “the
nature of the [prosecutor’s] conduct.” Rogan, 91 Hawai‘i at 412,
984 P.2d at 1238. The State would have it otherw se, but we
cannot obli ge.

In response to the oral notion for mstrial, the

prosecutor rationalized his choice of words, as foll ows:

Well, your honor, | think the evidence will show
that she was a young | ocal woman, 17. The jury will
obvi ously see that she is local, born and raised here
in Hawaii, so that’'s what the evidence is going to
show.

As far as the defendants, the evidence will show
that as well.

But highlighting racial differences, just because “the evidence
will showthat[,]” lacks legitimate justification in the conplete
absence of relevance to the proof at trial. I1d. at 414, 984 P.2d
at 1240. That argunent could be nmade for any racial reference,
and any nunber of such references in a trial. The argunment is
nerely a variant of the discredited notion that such renmarks in a
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jury trial can be, prima facie, nmerely referential, and therefore
i nnocuous or trivial.®

On appeal, the State argues that

[a]t the outset, the defense did not seek by way of a
nmotion in limne prior to trial to preclude

[ Conpl ai nant] fromreferring to either the defendants
or people with whom they associated in racial termns.
Mor eover, during the investigation of the instant
matter, [Conpl ai nant] made statements to the

aut horities during which she referred to the

def endants and people with whom they associ ated as
“black dude[s]” on a nunber of occasions. Rat her than
use the term “black dude[s]”, the deputy prosecutor in
hi s opening statement chose the |less racially charged
and more racially sensitive term “Afro-Americans”
[(sic)] when referring to the testimny the jury could
expect to hear regardi ng Conpl ai nant’s description of
the defendants and the other people.

To this argunent, Shabazz replies, “Mre racially sensitive than
what? |t woul d undercut the policy against countenancing the use
of unnecessary and inflammatory racial distinctions by counsel to

require that they be expressed in obscene or vulgar terns before

® We note and reject the followi ng argument, made by the prosecutor

at the hearing on the post-trial motion for mstrial, attenpting to
di stinguish this case from State v. Rogan, 91 Hawai ‘i 405, 984 P.2d 1231
(1999):

This case comes nowhere near the comment made in

Rogan. Rogan, | woul d acknow edge, was extrenely

i nappropriate. The reason why is there was no

evidence that it was every mother’s nightmare to find

this situation. The victims mother in that case did

testify. She did not say that was her nightmare. So

there was no evidence; whereas, in our case there is a

| ot of evidence.
Again, this is another mere variant of the enpty argument that irrelevant
raci al designations are unexcepti onable where they are, prima facie, merely

referential and i nnocuous. Id. at 415, 984 P.2d at 1241 (“references to race
that do not have an objectively legitimte purpose constitute a particularly
egregi ous form of prosecutorial m sconduct”). In addition, the prosecutor’s

characterization of the rationale in Rogan is erroneous. The “every nmother’s
ni ght mre” remark was condemned, not because of a |ack of evidence that the
incident shocked the conpl ai ning witness’s nother, but because it “was a

bl atantly i nproper plea to evoke synmpathy for the Conpl ainant’s nother and
represented an inplied invitation to the jury to put thenselves in her
position.” 1d. at 414, 984 P.2d at 1240.
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t he m sconduct can be grounds for reversal.” (Internal quotation
marks omtted.) |In light of Rogan, 91 Hawai‘ at 415, 984 P.2d
at 1241, we agree with Shabazz. The fact that the prosecutor
chose a “less racially charged” and “nore racially sensitive”
designation for Defendants does not vitiate the materi al
circunstance -- that the racial references had absolutely no
rel evance to the proof at trial

To the extent the State seeks to excuse the
prosecutor’s remarks by way of Conplainant’s testinoni al
references to “black dudes,” we would rem nd the State that the
prosecutor is held to a different standard of conduct. “This
court has repeatedly noted that the prosecution has a duty to
seek justice, to exercise the highest good faith in the interest
of the public and to avoid even the appearance of unfair
advant age over the accused. The Anerican Bar Associ ation (ABA)
Prosecution Function Standard 3-1.2(c) (3d ed. 1993) states that
the duty of the prosecutor is to seek justice, not nerely to
convict.” Rogan, 91 Hawai‘i at 412, 984 P.2d at 1238 (brackets,
citations and internal quotation marks omtted). Mboreover,
“[p]rosecutorial conduct in argunent is a matter of speci al
concern because of the possibility that the jury will give
special weight to the prosecutor’s argunents, not only because of
the prestige associated with the prosecutor’s office, but also
because of the fact-finding facilities presunably available to

the office.” 1d. at 413, 984 P.2d at 1239 (internal block quote
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format omtted) (quoting ABA Prosecution Function Standard 3-
5.8(a) (1993)). 10

The State al so contends “the deputy prosecutor nade
clear that the trial was not about race[.]” The State is
referring to the follow ng remarks nmade by the prosecutor during

hi s cl osing argunents:

What about feelings of bias? You remenber
during opening statenments one of the attorneys stood
up here and he described the moment when that man got
out the taxi, and he said that [Conplainant] referred
to himas a black dude. And the way it was set up
here made it sound like [Conplainaint] was nmaking a
very derogatory statement about that person maybe
because of his race. The bottomline is [Conplainant]
has no bias against these people because of their
race. Race has nothing to do with this case. I'n
fact, as [Conmpl ainant] said, her son is half black
her boyfriend was bl ack

10 We question why the prosecutor did not walk on eggshells at trial

when it came to the subject of race, for at virtually every pretrial hearing
and event in this case, the issue of race was hotly contested. For exanpl e,
in a hearing regarding subpoenas, the follow ng dialogue occurred

[CARVIS’S COUNSEL]: . . . . W know that the
def endants are part of the Abyss group, a rap group
that the rap group has been specifically, based on
information that | have, have been targeted by [the
Honol ul u Police Departnent].

According to one of the detectives who assisted
in extraditing [Carvis] back from Las Vegas, he was
told there’s an inter-agency task force targeting
t hem

THE COURT: Targeting the defendants and their
group for racial purposes?

[ CARVI S S COUNSEL] : No one’s going to say just
for racial purposes. No one ever says that, Your
Honor. . . . it’s very rare that someone comes out and
says we are prosecuting these people because of the
col or of their skin.

Why these six men? Because these six nen have
all been previously identified as members, through the
gang detail investigation at [the Crim nal
Intelligence Unit], as members of an all eged gang
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If the State is offering these remarks as a cure for the
prosecutor’s earlier references to race, we cannot accept. The
remar ks may not have even been a palliative. Crawl ey offers the
possibility that, “While the prosecution stated in closing
remarks to the jury that ‘Race has nothing to do with this case’
such nere nention only served to again arouse prejudices stirred
by the initial remarks.”

At any rate, we question the apparent need to draw
attention to race during closing argunents if, as the prosecutor
averred, it really “had nothing to do with this case.” And the
argunent that Conplai nant was free of racial bias because *her
son is half black; her boyfriend was black[,]” really deserves no
comment. Insofar as the argunment could in any way be consi dered
a legitimte attenpt to bolster the Conplainant’s credibility, it
was to that extent perm ssible under Rogan. It could not,
however, account for, nor excuse or mtigate in any wse, the
prosecutor’s remarks in opening statenent.

In a nore pertinent argunent, the State attenpts to
supply the “legitimate bearing on sone issue in the case,”
requi red by Rogan for perm ssible remarks about race. Rogan, 91
Hawai ‘i at 413, 984 P.2d at 1239. The State asserts that the
prosecutor’s references to Conplainant as a “young | ocal woman”
were relevant to counter the suggestion, raised by the defense,
that “[Conpl ai nant] was mature beyond her years and knew exactly

t hat which was going to happen inside the roomand thus, was a
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willing participant.” This contention is all well and good, as
far as it goes. But it begs the question, why a sinple reference
to “young wonman” woul d not have sufficiently served the purpose,
wi thout the volatile reference to “local ?”

Turning to the second Rogan factor, id. at 412, 984
P.2d at 1238 (“the pronptness of a curative instruction”), we
| earn that “a prosecutor’s inproper remarks are generally
considered cured by the court’s instructions to the jury, because

it is presuned that the jury abided by the court’s adnonition to

di sregard the statenent.” [d. 415, 984 P.2d at 1241 (citations,
brackets and internal quotation marks omtted). In Rogan, “no

curative instruction was given after the inflammatory conments
were made. Indeed, not only was there no curative instruction
given to address the inflammtory comments, but the circuit court
overrul ed defense counsel’s tinmely objection.” The Rogan court
t her eupon concl uded that the second factor weighed “heavily in
favor of Rogan inasnuch as no curative instruction was given.”
Id.

As in Rogan, the court bel ow deni ed Defendants’
objection to the prosecutor’s opening remarks. The court then
failed to give any curative instruction, even though it

apparently recogni zed the inproper racial inplications of the

remar ks
Well, that’s kind of —- so if we’'re nmaking
reference over and over again, it could be perceived
as being — sonmeone could see that that’'s being a ploy
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to appeal to that. I mean, obviously when they see
her and they see the defendants, they're what they
are, so | think we need to refrain fromthat kind of
argument at this point.

We’'re not going to hear any nmore argument unti

closing. Certainly in closing argunent, | don’t think
we’'re going to hear that approach that way.

Al though the State points out that the court gave
certain standard jury instructions inmediately before the opening
statenents -- “[t]he opening statenent is not evidence but it’s

sinply designed to assist you in receiving and eval uating the

evi dence that you will see and hear in this case” -- and at the
end of the trial -- “what [the attorneys are] going to be saying
intheir closing argunents is not evidence . . . . [y]ou re not

bound by their interpretations or by their recollection of the
evi dence” —-, we renenber that the Rogan court expressly rejected
the notion that general advisenents given to the jury before

del i berations could adequately cure the effect of an inproper

racial remark. On this point, the suprene court reasoned,

Al t hough the circuit court instructed the jury prior
to its deliberations that “statenments or remarks made
by counsel are not evidence” and that “you must not be
influenced . . . by passion or prejudice against the
defendant,” it is unlikely that the circuit court’s
general instructions that were delivered well after
the inflammatory comments along with the other genera
jury instructions could have negated the prejudicia

effect of the deputy prosecutor’s comments.
ld. at 415, 984 P.2d at 1241 (brackets and citation omtted).

But see Valdivia, 95 Hawai ‘i at 479-81, 24 P.3d at 675-77

(al though no specific curative instruction was given with respect

to i nproper (but not racial) remarks nmade by the prosecutor
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during his opening statenent, general instructions given by the
court can wei gh the second Rogan factor in favor of the State).
Granted that, in contradistinction to the dilatory general
instructions given in Rogan, the court below instructed the jury
I mmedi atel y before opening statenents that the statenments were
not to be considered evidence. But the problemw th the
prosecutor’s renmarks was not that the jury may have consi dered
themto be evidence, but that they resonated inflanmmtory
intonations. In sum we conclude that the second Rogan factor
clearly weighs heavily in favor of Crawl ey and Shabazz.

The third Rogan factor, 1d. at 412, 984 P.2d at 1238
(“the strength or weaknesses of the evidence against the
defendant”), also weighs in favor of Crawl ey and Shabazz. In

wei ghing this factor, the Rogan court observed that

this case essentially turned on the credibility of two

wi t nesses —- the Conpl ai nant and Rogan. There were no
i ndependent eyewi tnesses or conclusive forensic
evidence in this case. I nstead, the prosecution’s

case agai nst Rogan depended heavily on the
Compl ai nant’s testinony. G ven that Rogan denied
having comm tted any of the acts for which he was
charged, this case was based on the Conplainant’s
version of the events against Rogan’s version. Under
these circumstances, we cannot say that the evidence
of crimnal conduct against Rogan was overwhel m ng.

Id. at 415, 984 P.2d at 1241 (footnote omtted).

Anal ogously, the evidence against Crawl ey and Shabazz
consisted, in the main, of the testinony of Conplainaint. There
were no i ndependent eyewi tnesses clearly favoring the State. The

cl eaned hotel roomyielded scant evidence. The results of
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forensic testing were neither here nor there. Crawl ey and
Shabazz wore condons, and Conpl ai nant’ s underwear contai ned the
sermen of her boyfriend. However, unlike Rogan, the Defendants in
this case chose not to testify. But then again, that was their
right. So the State’s case nonethel ess renai ned, in essence,
Complainant’s credibility. Extensive and intensive cross-
exam nation yi el ded nunmerous odd notes in Conplainant’s testinony
and the other evidence presented by the State. Hence, like the
suprenme court in Rogan, we cannot conclude “that the case agai nst
[ Crawl ey and Shabazz], which hinged on the credibility of the
Conpl ai nant, was so overwhelmng as to outweigh the inflammatory
effect of the deputy prosecutor’s coments.” |d.

After weighing the three Rogan factors, we discern a
di stinct and reasonable possibility that the prosecutor’s
references to race mght have contributed to the convictions of
Crawl ey and Shabazz. “The virus thus inplanted in the m nds of

the jury is not so easily extracted.” Antonelli Fireworks, 155

F.2d at 655 (Frank, J., dissenting) (citation, footnote and
internal quotation marks omtted). Their convictions nust

therefore be set aside. Rogan, 91 Hawai‘ at 416, 984 P.2d at

1242. 11
1 We feel we must draw attention to the followi ng argument made by
the State on appeal: “Additionally, the ethnicity and gender of the judge

| eaves no reason to doubt the judge' s assertion that she was ‘particularly
sensitive’ to such issues and made the judge well-qualified to determ ne
whet her the statements were racially prejudiced or inmproper.” Crawl ey
responds,

At page 33 of the Answering Brief, the State suggests
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The remai ning question in this connection is whether
t he doubl e jeopardy cl ause of the Hawai‘i Constitution bars
reprosecution of Craw ey and Shabazz. 1d. On this issue, the

Rogan court held as foll ows:

Accordingly, we hold, under the double jeopardy cl ause
of article |, section 10 of the Hawai‘ Constitution
that reprosecution of a defendant after a mstrial or
reversal on appeal as a result of prosecutoria

m sconduct is barred where the prosecutoria

m sconduct is so egregious that, from an objective

standpoint, it clearly denied a defendant his or her
right to a fair trial. In other words, we hold that
reprosecution is barred where, in the face of

egregi ous prosecutorial m sconduct, it cannot be said

beyond a reasonabl e doubt that the defendant received
a fair trial

ld. at 423, 984 P.2d at 1249 (footnotes omtted). The suprene

court noted and enphasi zed, however, that

the standard adopted for purposes of determ ning

whet her doubl e jeopardy principles bar a retri al
caused by prosecutorial m sconduct requires a much

hi gher standard than that used to determ ne whether a
defendant is entitled to a new trial as a result of
prosecutorial m sconduct. Doubl e jeopardy principles
wi || bar reprosecution that is caused by prosecutoria
m sconduct only where there is a highly prejudicia
error affecting a defendant’s right to a fair tria
and will be applied only in exceptional circunstances

that the “ethnicity and gender” of the trial judge

ensured the judge's “qualifications” to assess the

propriety of the subject remarks. The inplication

that the trial judge would bring added sensitivity or

insight to bear on the instant matter, as opposed to

situations involving non-African-Anmericans, is

ultimately racist.
We agree with Crawl ey and find no merit in the State’'s reasoning. W note
that other courts have simlarly rejected such sophistry. The United States
Court of Appeals for the Second Circuit held constitutionally inperm ssible a
prosecutor’s suggestion to the jury that a black police officer was nore
likely to testify truthfully against a member of her own race. The court held
that the argument “invokes race for a purpose that is either illogical or of
very slight and uncertain logical validity[.]” MFarland v. Smth, 611 F.2d
414, 419 (2d Cir. 1979). See also People v. Hearns, 238 N.Y.S.2d 173, 174-75
(N.Y. App. Div. 1963) (“The vice of such an argument is not only that it is
predicated on a false and illogical prem se, but more inmportant it is
divisive[.]").
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such as the instant case. By contrast, prosecutoria
m sconduct will entitle the defendant to a new trial
where there is a reasonable possibility that the error
conmpl ai ned of m ght have contributed to the conviction
(i.e., the error was not “harnl ess beyond a reasonable
doubt ™).

Id. at 423 n.11, 984 P.2d at 1249 n.11 (italics in the original;
citation omtted). Accordingly, the Rogan court held that the
doubl e jeopardy cl ause barred reprosecution of Rogan because the
prosecutor’s remark in closing argunent “was so egregious, from
an objective standpoint, that the inference is inescapable that
the remark clearly denied Rogan his right to a fair trial.” [d.
at 424, 984 P.2d at 1250.

We do not believe, however, that ours is the
exceptional circunstance in which the prosecutorial m sconduct
rose to that pinnacle of egregiousness that bars reprosecution.
The indicated disposition is therefore to vacate and remand,
rat her than reverse. '?

B. Sufficiency of the Evidence.

In light of the indicated disposition of this case, we
need only deci de one ot her issue on appeal -- whether there was
sufficient evidence to support the convictions of Crawl ey and

Shabazz. State v. Ml ufau, 80 Hawai ‘i 126, 132, 906 P.2d 612,

618 (1995). Taking the evidence in the light nost favorable to

12 Hawai ‘i Rul es of Appellate Procedure Rule 35(e) (2001) expl ains:

“When used in an opinion or other dispositional order, the word ‘reverse’ ends
litigation on the nmerits, and the phrase ‘vacate and remand’ indicates the
litigation continues in the court or agency in accordance with the appellate
court’s instruction.”

-54-



the State, and fully respecting the province of the jury to
determne the credibility of witnesses and the wei ght of
evi dence, we easily conclude there was substantial evidence to
support the convictions.® W therefore vacate the May 9, 2000
judgnments of conviction and sentence agai nst Crawl ey and Shabazz,
and remand for a newtrial, free of racial undertones.
ITI. Considerations On Remand.

We briefly address other issues raised in these

appeal s, for the consideration of the court on renand.

A. Court Advisements Regarding the Constitutional Right to
Testify.

Bot h Crawl ey and Shabazz conplain that the tria
court’s “Tachi bana col | oquy” was insufficient to ensure a know ng

and voluntary waiver of their right to testify. See Tachi bana v.

State, 79 Hawai‘i 226, 900 P.2d 1293 (1995).

13 The test on appeal for a claimof insufficient evidence is

“whet her, viewing the evidence in the |light most favorable to the State, there
is substantial evidence to support the conclusion of the trier of fact.”

State v. lldefonso, 72 Haw. 573, 576, 827 P.2d 648, 651 (1992) (citations
omtted). See also State v. Tamura, 63 Haw. 636, 637, 633 P.2d 1115, 1117
(1981). “Substantial evidence is credible evidence which is of sufficient
quality and probative value to enable a man of reasonable caution to reach a
conclusion.” lldefonso, 72 Haw. at 577, 827 P.2d at 651 (citation, interna
quotations marks and ellipsis omtted). “The jury, as the trier of fact, is
the sole judge of the credibility of witnesses or the weight of the evidence.”
Tamura, 63 Haw. at 637-38, 633 P.2d at 1117 (citations omtted). “[V]erdicts
based on conflicting evidence will not be set aside where there is substantia
evidence to support the jury's findings.” Tsugawa v. Reinartz, 56 Haw. 67,

71, 527 P.2d 1278, 1282 (1974) (citation and internal quotation marks
omtted). “It matters not if a conviction under the evidence as so considered
m ght be deenmed to be against the weight of the evidence so long as there is
substantial evidence tending to support the requisite findings for the
conviction.” lldefonso, 72 Haw. at 576-77, 827 P.2d at 651 (citation and
internal quotation marks omtted).
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Before jury selection started, the court gave the

foll owing pretrial advisenent:

THE COURT: . . . The jury is waiting outside
I called in defense counsel and counsel in early so
the Court can take up the Tachi bana. I take it,

counsel, you have explained to your respective clients
of course responsibility with regard to State versus
Tachi bana; is that correct, [attorneys for the three
Def endant s] ?

[ SHABAZZ' S COUNSEL]: Yes.

THE COURT: And so each of you, M. Craw ey, M.
Shabazz and M. Swanson, the Court has an obligation
to informyou of the following: that you have the
constitutional right to testify in your own defense
You certainly ought to consult with your respective
counsel regarding that decision. However, it is your
deci sion and no one can prevent you fromtestifying if
you choose to do so.

If you decide to testify on your own behal f,
then of course the prosecutor will be entitled to
cross-exam ne you. You also have the right not to
testify and to remain silent throughout these
proceedi ngs, and if you choose not to testify, | will
instruct the jury that it cannot hold your silence
agai nst you in deciding this case.

If, by the end of the trial — end of the trial
proceedi ngs you decided not to testify, 1’1l come back
and just make certain on the record that the decision
not to testify was indeed your decision.

Okay. Anything else that we need to take up
before the jury conmes in? | think we ve covered just
about everything

The court did not expressly confirmon the record that Defendants
understood the court’s pretrial advisenent. |Imediately after

the close of all evidence, the follow ng col |l oquy occurred:

THE COURT: . . . . Okay. And anything else
that we need to address other than closing argument?

[ PROSECUTOR] : |Is Your Honor going to do the
Tachi bana at this tinme?

THE COURT: ©Oh, |I'm sorry. Thank you

Thank you very much, [M. Prosecutor].

Al'l of the Defendants’ cases have been
conpl eted; and in this case, M. Craw ey has el ected
not to testify.

M. Craw ey, was that your decision not to
testify?

MR. CRAWLEY: Yes, Your Honor.
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THE COURT: All right. M. Shabazz, was it also
your decision not to testify in this case?

MR. SHABAZZ: Yes, Your Honor.

THE COURT: All right. M. Swanson, is it your
deci sion not to testify?

MR. SWANSON: Yes, Your Honor.

THE COURT: All right. Very well. The record
is clear. .

In this end-of-trial colloquy, the court did not repeat the

i nformati on about the constitutional right to testify or not to
testify that it had given the Defendants during its pretrial
advi senent .

The Hawai ‘i Suprene Court in Tachi bana reconmended the
advi semrent the court below inparted before the trial started.
Tachi bana, 79 Hawai‘q at 237 n.9, 900 P.2d at 1304 n.9 (“it would
behoove the trial court, prior to the start of trial, to (1)

I nform the defendant of his of her personal right to testify or
not to testify and (2) alert the defendant that, if he or she has
not testified by the end of the trial, the court will briefly
guestion himor her to ensure that the decision not to testify is
t he defendant’s own decision”). W observe, however, that what

was nerely recommended, is now nandatory. State v. Lewis, 94

Hawai i 292, 297, 12 P.3d 1233, 1238 (2000) (“we believe there is
a salutary effect to be obtained in all cases froma trial court
addressi ng a defendant as suggested in footnote 9 [ (of

Tachi bana)]. . . . we now rmandate that, in trials beginning after
the date of this opinion [(Novenber 28, 2000)], such advice shal
be inparted by the trial courts to defendants . . . . This wll

have the beneficial effect of limting any post-conviction claim
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that a defendant testified in ignorance of his or her right not
to testify”).

This being so, we recomend, with respect to the
pretrial advisement now required by the suprene court, that the
trial court take the few seconds necessary to confirm on the
record, each Defendant’s understandi ng of the advisenent. This
confirmation will further ensure the “beneficial effect”
anticipated by the Lewis court. 1d. The sanme reconmendation
applies to the end-of-trial colloquy that was originally mandated
i n Tachi bana, 79 Hawai‘i at 236-37, 900 P.2d at 1303-4 (“we hold
that in order to protect the right to testify under the Hawai ‘i
Constitution, trial courts nust advise crimnal defendants of
their right to testify and nmust obtain an on-the-record waiver of
that right in every case in which the defendant does not testify.

the ideal tine to conduct the colloquy is inmediately prior
to the close of the defendant’s case” (footnotes omtted)), and
reaffirmed as a desideratumin Lewis, 94 Hawai‘ at 296-97, 12
P.3d at 1237-38.

In addition, while the court bel ow obtained the
required on-the-record waivers from Defendants during its end-of -
trial colloquy, the court did not then again advise themof their
right to testify or not to testify. Tachi bana requires, however,
that a reiterated advi senment be given during the end-of-trial
colloquy. 1d. at 236 n.7, 900 P.2d at 1303 n.7 (“In conducting

the colloquy, the trial court nmust be careful not to influence
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the defendant’s decision whether or not to testify and shoul d
limt the colloquy to advising the defendant that he or she has a
right to testify, that if he or she wants to testify that no one
can prevent himor her fromdoing so, and that if he or she
testifies the prosecution will be allowed to cross-exan ne himor
her. In connection with the privil ege against self-
incrimnation, the defendant should al so be advised that he or
she has a right not to testify and that if he or she does not
testify then the jury can be instructed about that right.”
(Gtation and brackets omtted.)).

We al so observe that the court conducted its end-of -
trial colloquy after the close of all evidence. However, it
shoul d be renenbered that “the ideal tinme to conduct the colloquy
is imediately prior to the close of [each Defendant’s] case.”
Id. at 237, 900 P.2d at 1304.

B. Jury Instructions Regarding Consent.

Shabazz contends on appeal that “the Court’s [jury]

i nstructions were prejudicially insufficient and m sl eadi ng due

toits failure to define the term ' consent].] Speci fically,
Shabazz argues that “[t]he failure to instruct the jury that
consent could be inplied by conduct was especially prejudicial to
[ Shabazz]. The evidence in this matter did not readily support a

finding of express consent. It is inplied consent that is nore

forcefully raised by the evidence in this matter. The jury was
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gi ven no gui dance as to whether consent could be inplied, and if
so, what inplied consent neans.”
The court gave the following jury instruction regarding

consent:

In any prosecution, the conplaining witness’s
consent to the conduct alleged or to the result
thereof, is a defense if the consent negatives an
el ement of the offense or precludes the infliction of
the harm sought to be prevented by the | aw defining
the of fense.

Consent is not a defense if it is induced by

force, duress, or deception. “Force” means any bodily
i mpact, restraint, or confinement, or the threat
t her eof .

The burden is upon the prosecution to prove
beyond a reasonabl e doubt that the conmplaining wtness
did not consent to the conduct alleged or the result
t her eof . If the prosecution fails to meet its burden
then you must find the defendant not guilty.

The court also instructed the jury that “‘conpul sion’” neans
absence of consent or a threat, express or inplied, that places a
person in fear of public humliation, property danmage, or
financial |o0ss.”

The State argues on appeal that no jury instruction
defining consent was necessary, because consent in all its forns
is subsunmed in the plain and ordinary neaning of the word
“consent.” However, we have noted, in a sexual assault case,
that “[w] e cannot conceive of any reason why the jury should not
be instructed on the definition of consent as a matter of

standard practice[,]” State v. Jones, 97 Hawai‘i 23, 31 n.11, 32

P.3d 1097, 1105 n.11 (App. 1998), and held that “[i]f there is
any rational basis in the evidence which would support a finding

of inplied concurrence in the charged acts, the jury should be
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instructed that consent nmay be expressed or inplied.” [d. at 31,
32 P.3d at 1105. And we agree with Shabazz that a jury

i nstruction defining both express and inplied consent woul d be
particularly appropriate on the record of this trial, in which
the only real question before the jury was whet her Conpl ai nant
consented to the sexual acts, either expressly or inpliedly.

C. Lesser Included Offenses.

Shabazz also alleges error in the court’s failure to
instruct the jury on the | esser included offense of sexual
assault in the third degree.! He reasons that “where the court
agrees to instruct the jury on the included of fense of Sexual
Assault in the Second Degree and the defense itself requests an
i nstruction on Sexual Assault in the Fourth Degree, it is
difficult to discern any rational [basis] for not requesting an
instruction on Sexual Assault in [the] Third Degree.” (Footnote
supplied.)

On remand, the obligation of the court with respect to

jury instructions on |lesser included offenses will be governed by

14 HRS § 707-732(1)(a) (1993 & Supp. 2001) provides that “[a] person
commts the offense of sexual assault in the third degree if: . . . The person
reckl essly subjects another person to an act of sexual penetration by
compul sion[.]” (Enuneration omtted.)

15 HRS § 707-733(1)(a) (1993) provides that “[a] person commts the
of fense of sexual assault in the fourth degree if: . . . The person knowi ngly
subj ects another person to sexual contact by compul sion or causes anot her
person to have sexual contact with the actor by conpulsion[.]” (Enumeration
omtted.) HRS § 707-700 defines “sexual contact” as “any touching of the
sexual or other intimate parts of a person not married to the actor, or of the
sexual or other intimate parts of the actor by the person, whether directly or
t hrough the clothing or other material intended to cover the sexual or other
intimte parts.”
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a new st andar d. In State v. Haanio, 94 Hawai ‘i 405, 16 P.3d 246

(2001), the suprene court held that “trial courts are duty bound
to instruct juries sua sponte regarding |esser included of fenses
having a rational basis in the evidence.” 1d. at 415, 16 P.3d at
256 (footnote, ellipsis and internal citation and quotation marks
omtted). Gven that inplied consent was one of the centra
issues in this case, we are hard put, on the record of this
trial, to justify the om ssion of a jury instruction on a |esser
i ncl uded of fense predicated, in part, upon a conscious disregard
of a substantial and unjustifiable risk that Conpl ai nant did not
consent to sexual penetration. See Hawaii Revised Statutes §
702-206 (1993) (defining, inter alia, the term “recklessly”).
IV. Disposition.
The May 9, 2000 judgnents agai nst Crawl ey and Shabazz

are vacated. We remand for a new tri al
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